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I
      
Introduction 
 
On 12 December 2009 a decision was reached by the 
Tribunal in respect of the second hearing in the case of J D 
Wetherspoon plc -v- HMRC, which was published on 15 
January 2010. This case was first heard by the Special 
Commissioners in June 2007 and it concerns Capital 
Allowances under Sections 24 and 66 of the Capital 
Allowances Act 1990 for expenditure on fitting out and 
refurbishing public houses. The appellant, J D Wetherspoon 
plc, claimed that the expenditure was incurred on machinery 
or plant qualifying for Capital Allowances. Section 24 set out 
the main basis for writing-down allowances, whilst Section 
66 covered building alterations connected with installation of 
machinery or plant. This legislation has since been repealed 
by the Capital Allowances Act 2001. Section 24 was 
completely redrafted and replaced by several clauses within 
Part 2 (plant and machinery) of the 2001 act, whilst Section 
66 was replaced by Section 25 of the 2001 act and is almost 
word for word the same as the previous legislation. 
 
The outcome from the first hearing 
 
Following on from the first hearing in June 2007, the Special 
Commissioners published their decision on 21 December 2007 in 
respect of the specific items considered and gave the parties until 21 
April 2008 to agree the claims for the sample properties. The parties 
would then have until 21 April 2009 to reach agreement on all the other 
286 premises covered by the accounts for the financial year ended 31 
July 1999. 
 
The parties, however, failed to reach agreement in respect of the sample 
properties and therefore, a further hearing took place in June and July 
2009. This time the same Judges, Theodore Wallace and John Walters 
QC, previously sitting as the Special Commissioners, were now sitting as 
the First-tier Tribunal (Tax Chamber) as introduced by The Tribunals, 
Courts and Enforcement Act 2007 for hearings from 1 April 2009. 
 
The decision of the Tribunal (Tax Chamber) 
 
At the 2009 hearing the parties had agreed lists of ‘clear’ items and 
‘unclear’ items. The ‘unclear’ items were those where the parties 
remained in disagreement about the application of the decision made by 
the Special Commissioners, with the taxpayer contending that the items 
attracted allowances and HMRC contending that they did not. 
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 Whilst every effort has been made to ensure accuracy, information contained in this case study may not be comprehensive and recipients should not act upon it without seeking professional advice. 

There is insufficient space in this document to cover all 
the individual items considered by the Tribunal, but 
some observations from the published decision are 
listed below under the following headings: 
 
�  Tiled splash-backs. 
�  Floor finishes. 
�  Toilet lighting. 
�  Preliminaries. 

 
Tiled splash-backs 
 
The Tribunal decided that tiled splash-backs to any 
type of equipment that was likely to need them 
qualified for allowances, as being incidental to the 
equipment concerned. The Tribunal also decided that 
there was no legal basis for allowing notional splash-
backs in the case of a completely tiled wall. 
Furthermore, the Tribunal decided that the plaster 
behind the tiling did not qualify as it was a wall finish in 
its own right. 

 
Floor finishes 
 
The taxpayer contended that the logic for tiled splash-
backs could be extended to a proportion of the floor 
finishes around sinks, lavatory basins and kitchen 
equipment. The Tribunal rejected the assertion on the 
basis that the floor finishes did not have sufficient 
nexus with the equipment concerned. Special PVC 
floor sheeting installed in the disabled toilets was 
accepted as incidental to the installation of the toilet 
equipment, on the basis that the function of the 
sheeting was to assist wheelchair traction.  
 
Toilet lighting 
 
Whilst the Tribunal doubted that the toilet lights had 
been specifically constructed or designed to serve a 
trade-specific function, they found that the lights did 
serve a function in the carrying out of the trade by 
providing an attractive ambience in the toilets.  The 
Tribunal, therefore, decided that the toilet lighting was 
plant and therefore other works, such as cutting holes, 
forming a pelmet and a drop ceiling, also qualified as 
incidental to the installation of plant. 

Overheads and preliminaries  
 
The Tribunal considered that the method of 
apportionment of overheads and preliminaries had to 
be based on common sense, depending on 
reasonableness and proportionality. As none of the 
items of trade specific overheads was large in relation 
to the overall project expenditure, an overall global 
apportionment was considered a legitimate approach. 
Such an apportionment, however, would not apply in 
the case of preliminaries that related solely to 
individual items 
 
The Tribunal decided that the above approach to the 
apportionment of preliminaries should be applied to all 
288 properties. The Tribunal went on to state that the 
global apportionment of preliminaries is not necessarily 
appropriate in all cases and that HMRC are obviously 
entitled to investigate the figures to see whether a 
more specific breakdown is reasonable and 
proportionate. They concluded by stating that, in their 
judgement, a global apportionment which accords with 
commercial practice will normally be appropriate. 
 
Summary 
 
As the Tribunal noted in their opening remarks, this is 
still not a final decision because issues may arise on its 
application to the other 286 premises, or even in 
respect to the figures for the two sample properties. It 
should also be noted that the taxpayer has already 
appealed to the High Court against the first decision. 
Notwithstanding that the issues have not been 
finalised, we believe there is much within both 
decisions for taxpayers to consider when preparing 
Capital Allowances claims. 
 
For further advice concerning any of the issues raised in 
this briefing, please contact Tim Beresford at 
tim.beresford@davislangdon.com, or alternatively one of 
our other contacts shown overleaf. Information on other 
property tax related topics can also be found on our 
website at: http://bankingtaxfinance.davislangdon.com 
 

 


