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THE CURIOUS INCIDENT OF THE
CHANGED DEFINITION OF A DWELLING

Introduction

Revenue & Customs Brief 66/08 ‘Capital Allowances
Finance Act 2008 changes: draft guidance and related
matters’ was published at the very end of 2008. One of the
related matters clarified HM Revenue & Customs (HMRC)
view of the application of Section 35 Capital Allowances Act
2001 (no Capital Allowances available to a property
business for plant and machinery used in a dwelling house)
to university halls of residence and other types of multiple
occupancy accommodation, such as those provided to key
workers.

For many years the guidance in the Capital Allowances Manual at
CA11520 has stated that, amongst other types of accommodation,
university halls of residence are not dwellings. The brief, however,
suggested that HMRC now believed that rooms within a student
accommodation block, other than 'communal’ areas, are dwellings and
their guidance was to be updated accordingly.

The effect of the change would be to deny Capital Allowances on
affected properties not only to investors, but also any other businesses
organised as a property company and operating company.

By spring 2009, various interested parties had raised a number of issues
with HMRC. Amongst other things it was noted that the definition of
dwelling varies in tax and other legislation and there is case law where
student accommodation was held not to be a dwelling. More disturbingly,
it also became apparent that the HMRC argument could logically apply to
a number of other property types. For example, care homes, serviced
apartments and even hotels could be caught, depending on the degree
of additional services supplied by the operator.

The uncertainty for taxpayers and their advisers on this issue has shown
no signs of being resolved anytime soon. So where are we now?

Well not a long way further forward. HMRC are clearly aware that the
issues raised by R&C Brief 66/08 have potentially far reaching
consequences, all of which have to be properly considered and they
cannot say at the present time when they will have an answer. The
guidance in the Manual at CA11520 remains unchanged.
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What we do know is that HMRC now accept any change would be more
than just a clarification. In consequence, they will only seek to apply any
change to expenditure incurred, at the earliest, after any change is
publicised. All expenditure incurred before that time should be considered
in accordance with the current guidance in the manual.

Taxpayers who have not claimed Capital Allowances because of R&C Brief
66/08 may now choose to submit amended claims where it would be
advantageous to do so. But the uncertainty remains for those planning for the
future.

Will HMRC ever announce a change? It is impossible to say. On the one
hand, it appears that they are not certain that change is necessary and it
could be that they want to quietly forget about the whole thing. On the other
hand, they say that the matter is being given priority and an update will be
circulated by the end of 2009. What of the status of the relevant part of the
R&C Brief 66/08?

There are no 2007 or 2008 R&C Briefs currently available on the HMRC
website and we do not believe this one has been withdrawn. Although it
looks like it can be ignored until further notice. Inevitably this means there
will be two classes of taxpayers. The ones who rely on the statements
made in the brief and those who are ‘well advised’, read this note, and
continue to claim Capital Allowances following the guidance in the manual.

For further advice concerning any of the issues raised in this briefing,
please contact Paul Farey at paul.farey@davislangdon.com, or alternatively
one of our other contacts shown overleaf. Information on other property tax
related topics can also be found on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated September 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



