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STUDENT ACCOMMODATION - IS IT A HOME?

Introduction

Whether or not student accommodation is a home (referred here
as a dwelling house) is an important question for Capital
Allowances on privately owned university halls of residence. Until
recently, HM Revenue and Customs (HMRC) did not consider
that university halls of residence were dwelling houses and this
meant that Capital Allowances were available to private property
owners in respect to the machinery or plant situated within these
properties. Although in the Revenue & Customs (R&C) Brief
66/08, issued on 28 December 2008, HMRC indicated that they
have now changed their mind.

The legislation

Capital Allowances are not available for machinery or plant provided for
use in a dwelling house, in accordance with the Capital Allowances Act
2001 (CAA 2001), Section 35. This is unlikely to have any significance to
universities who are likely to be non taxpayers, but is very relevant for
private owners of student accommodation.

It is important to note that Section 35 only applies where the qualifying
activity of the taxpayer is an ordinary property business, an overseas
property business, or special leasing of machinery or plant. Taxpayers that
are taxed as traders (such as hotel operators), will be able to claim Capital
Allowances for machinery or plant within the individual rooms, even where
those rooms represent someone’s home. Private owners of university halls
of residence, however, are likely to be taxed as an ordinary property
business and therefore, Section 35 will apply.

The definition of a dwelling house is not set out at Section 35, but Section
531, dealing with assured tenancy allowances, states that a dwelling house
has the same meaning as in the Rent Act 1977. Unfortunately, the Rent Act
1977 does not really define dwelling house. The meaning of dwelling house,
however, has been considered in several cases involving the Rent Acts.

Meaning of ‘dwelling house’

In the case of Thompson -v- Ward, Ellis -v- Burch (1871) the Chief
Justice provided examples of rooms, which could properly be considered
to be dwelling houses as follows:

"The following may also be mentioned as familiar instances of parts of
houses being considered houses, viz chambers in the Albany, chambers
in the Inns of Court, rooms in the colleges at the universities, shops in
the Burlington Arcade, flats in Victoria Street, apartments in Hampton
Court Palace".



In the case of Curl -v- Angelo (1948), it was stated that
a single room can be a dwelling house and this was
restated in the more recent case of Uratemp Ventures
Ltd -v- Collins (2001). The absence of cooking facilities
was considered irrelevant to the question as to whether
a room was a dwelling house.

Latest HMRC guidance

It is uncertain as to why HMRC have now changed
their view concerning university halls of residence. The
reason put forward by HMRC is that student
accommodation has ‘evolved’ and this has caused
them to rethink their approach to these types of
properties. This, however, does not appear to be
consistent with the facts or legal case law and is
probably why HMRC are currently involved in
consultation on this issue before updating their Capital
Allowances Manual. Notwithstanding this consultation,
HMRC have stated that they are minded to revise their
previous guidance along the lines that communal areas
and areas to which tenants do not have access are not
dwelling-houses, but all other areas are dwelling-
houses. The following example is set out in R&C Brief
66/08:

A student accommodation block has three floors, each
with ten en-suite 'study bedrooms' that are individually
lockable. Each floor also has a kitchen and TV room,
which are for the use of the ten occupants. The
building has air-conditioning equipment located in the
attic and a boiler located in the basement - only
maintenance personnel have access to these areas.

In this example the kitchen and TV room are
communal areas and not dwelling houses. The stairs
and corridors which give access to other areas are
also communal and are not dwelling houses. Tenants
do not have access to the roof and attic and so they
are not dwelling houses. The individual study
bedrooms, however, are dwelling houses.

HMRC have stated that the above view extends to
other types of multiple occupancy accommodation,
such as those provided to key workers. Furthermore, in
recent consultation, HMRC have expressed the view
that their revised approach could also be extended to
care homes, military barracks and even hotels that are
owned by a property business that then leases to an
operator. HMRC have stated, however, that they are
keen to understand the financial impact of applying
such an approach and are, therefore, currently
considering information that has been provided to them
by interested parties, such as Davis Langdon’s taxation
department.
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Summary

From the above notes, the reader will have concluded
that this matter is very complicated and could have
significant consequences to types of accommodation,
other than student halls of residence. In particular,
HMRC's suggested future approach would impact the
propco/opco arrangement that is commonly used for
properties such as hotels.

At present, HMRC have not offered any definitive
guidance, beyond R&C Brief 66/08, as to the situations
where their new approach will be applied, or when it
will take affect. We are, therefore, currently unsure if
property businesses will be denied Capital Allowances
on the type of accommodation mentioned above or
even whether such an approach will apply just for
expenditure incurred from 28 December 2008, or for
claims submitted for all open years.

It should be noted that even where Section 35 applies,
the taxpayer is entitled to an annual wear and tear
allowance equal to 10% of the net rent received from
furnished accommodation in compensation for the
depreciation of loose furniture and fittings in
accordance with Extra Statutory Concession B47.
Alternatively, the taxpayer can adopt the renewals
basis and obtain a deduction on the cost of replacing
the furniture and fittings, but not on the initial cost.
Also, Section 35 does not apply to qualifying furnished
holiday lettings (although this exclusion is on the cards
to be abolished in future legislation), nor to the
common areas of a dwelling house. A claim for Capital
Allowances, therefore, should be made for the
machinery or plant fixtures situated within the common
areas of any property caught by Section 35.

Where the machinery or plant serves both the dwelling
areas and the communal areas, it will be necessary to
apportion the expenditure in accordance with Section
35(3). The method of apportionment is required to be
‘just and reasonable’, but no guidance is given by the
legislation or by HMRC. The taxpayer would, therefore,
be well advised to consult a Capital Allowances
specialist before embarking on a Capital Allowances
claim for student accommodation, or any of the
properties mentioned above. We will be providing an
update on this very important issue as soon as the
ongoing consultation with HMRC is concluded.

For further advice concerning any of the issues raised
in this briefing, please contact one of our key
individuals detailed overpage, or alternatively call our
helpline on 0800 526262. Information on other property
tax related topics can also be found on our website at
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated June2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



