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GOODBYE £1 ELECTION, HELLO £2
ELECTION

Introduction

Under Section 198 Capital Allowances Act 2001 (CA 2001)
an election can be made by the seller and buyer to fix the
value of plant and machinery fixtures qualifying for Capital
Allowances. The law specifies certain conditions about when
an election can be made and the form of the election,
including a requirement that it contains information sufficient
to identify the fixtures.

In practice, where the seller wants to retain the benefit of the allowances,
the election amount will typically be £1 and the election will refer to all
plant and machinery fixtures at the property. Even in cases where the
election is for some other amount or a list of assets is attached, it is
unusual to see any kind of split of the total value. That is about to
change.

You will recall that Finance Act (FA) 2008 reduced the main rate of
allowance to 20% and introduced a new category of asset called ‘integral
features’ (deemed by Section 33A, CAA 2001 to be plant and
machinery), which qualify for allowances at the 10% rate.

The latest HM Revenue & Customs (HMRC) guidance about Section 198
elections published in the Capital Allowances Manual at CA 26850
makes it clear that ‘following the introduction of the new classification of
‘integral features’ ... it will be necessary to distinguish between ...
fixtures that are ‘integral features’ and ... fixtures that qualify ... at the
20% rate’ because of the potential for tax distortion. Although they do not
completely rule out the possibility, the message is that they will no longer
accept an election covering all the plant and machinery fixtures in a
particular property without requiring some apportionment of value.

In practice, we believe this means that as an absolute minimum, an
election relating to a post April 2008 sale and purchase should include
two items. Firstly, all integral features as defined at the property.
Secondly all other plant and machinery fixtures located at the property.
The minimum amount allocated to each item will be £1.

The preferred solution however, and the one that we always recommend
is that a list of the assets included under each item is attached to the
election and ideally a value placed against each asset, rather than simply
a total value for each list. Although this is not something that HMRC have
previously considered to be essential, it will remove the risk of the validity
of an election being challenged on the basis of an inadequacy of
information.
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So what are the potential consequences of getting it wrong and finding that
HMRC view the election as invalid?

For both a seller who acquired the fixtures and claimed allowances before
April 2008 so that the disposal is only from the main pool and for whom the
allocation between the two items will make no difference and a seller who
acquired the fixtures after that time and is making disposals from both
pools, the outcome would be the same. The risk of a full reversal of the tax
relief obtained to date.

For the buyer the result at best would be uncertainty as to the amount of
allowances available and the additional costs of apportioning the total
value; and at worst no allowances, because they have no knowledge of the
actual amounts claimed by the seller.

Clients and advisers who have made Section 198 elections since April
2008, or plan on doing so in future are strongly advised to review contract
clauses and pro forma elections to mitigate the risks resulting from non
compliance.

For further advice concerning any of the issues raised in this briefing,
please contact Paul Farey at paul.farey@davislangdon.com, or
alternatively one of our other contacts shown overleaf. Information on other
property tax related topics can also be found on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated September 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



