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NO MORE ERROR OR MISTAKE CLAIMS

Introduction

Before 1 April 2010, if an individual, partnership or company made
an error or mistake within a tax return which resulted in an
overpayment of tax, the taxpayer could make an error or mistake
claim in order to obtain repayment, in accordance with the Taxes
Management Act (TMA) 1970, Section 33 for an income tax return
(and Section 33A for a partnership return), or the Finance Act (FA)
1998, Schedule 18, paragraph 51 for a corporation tax return.
Error or mistake relief has been replaced by overpayment relief for
claims made on, or after 1 April 2010 for any tax year or
accounting period. This document looks at what the new regime
means for taxpayers that have paid too much tax due to an error
or mistake.

Overpayment relief

The legislation for overpayment relief was introduced by FA 2009, Section 100
and Schedule 52 by inserting Schedule 1AB into TMA 1970 for overpaid income
tax and capital gains tax and paragraphs 51A to G of Schedule 18 of FA 1998 for
overpaid corporation tax. In addition, paragraph 31 of Schedule 1 of FA 2010
applies the overpayment provisions to bank payroll tax with effect from 31 August
2010.

Basically, overpayment relief is very similar in effect to error or mistake relief, but
with some additional rules as to the scope of the relief and the amendment of
time limits for making a claim. As far as the scope of the relief is concerned, there
is now a list of exclusions (set out as cases A to H), that explicitly restricts the
relief if certain conditions apply. In the main, these exclusions previously applied
to error or mistake relief with the possible exception of relief for failure to make a
capital allowances claim. This issue is considered in more detail later in this
document under ‘capital allowances’.

It should be noted that the effective date of 1 April 2010 for overpayment relief
does not relate to the tax year or accounting period; it applies to the date of
claim. Therefore, if a claim of error or mistake is not made by 31 March 2010
(irrespective of the tax year or the accounting period), then a claim is only
possible for overpayment relief in accordance with the new time limits.

Time limits

The time limit for making a claim for overpayment relief is four years from the end
of the relevant tax year or accounting period. This time limit applies for income
tax, capital gains tax and corporation tax. The time limit for making a claim for
overpayment relief is two years shorter than the previous time limit for a company
to make an error or mistake claim and one year and ten months shorter for an
error or mistake claim by an individual.

Very limited transitional provisions apply in the case of individuals only for the tax
years ending 5 April 2005 and 5 April 2006. In both cases the time limit for
making an overpayment relief claim is the same as the time limit for making an
error or mistake claim, i.e. 1 January 2011 and 1 January 2012 respectively. This
extended time limit only applies if the taxpayer was given a notice to make the
return more than 12 months after the end of the tax year.
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Capital allowances

It had previously been stated by HM Revenue & Customs (HMRC), in Revenue &
Customs Brief 12/09, that a claim for plant and machinery allowances could not
been made under the error or mistake provisions where plant and machinery
expenditure was previously included within a claim for industrial building
allowances. This is because both TMA 1970, Section 33 and FA 1998, Schedule
18, paragraph 51 expressly provided that no relief is available in respect of an error
or mistake in a claim which is included in a return. Furthermore, the same logic is
applied to partnership returns by virtue of the fact that a deliberate choice had been
made in respect of how the capital allowances were claimed.

The situation where no capital allowances at all were claimed was perhaps not so
clear cut. It has been the policy of HMRC that failure to claim capital allowances is
not an error or mistake because the taxpayer has made the deliberate choice not to
make a claim. This was perhaps always a grey area. If the taxpayer could prove
that no claim was made because of a legitimate mistake, rather than by choice,
then it may have been difficult for HMRC to resist the claim.

Under the overpayment relief rules it is quite clear that no relief is available for
failure to make a capital allowances claim. The exclusion at Case A states that no
overpayment relief is available where the amount paid, or due, is excessive
because of a mistake:

in any other formal claim, election or notice, or

in making any other claim or election, or giving a notice, or failing to do so, or
in allocating expenditure to a capital allowances pool, or failing to do so, or
in bringing a disposal value into account for capital allowances purposes.

It can be seen above that failure to make a capital allowances claim is not grounds
for making an overpayment relief claim. The capital allowances claim must be
made within the time limit for amending the return, i.e. 12 months from the filing
date, otherwise the taxpayer can choose to make the claim within a later return
where the self-assessment time limit for making or amending a return has not
expired.

Summary

The replacement of overpayment relief for error or mistake relief has tightened up
some of the qualifying conditions, as well as significantly shortening the time limits
for obtaining repayment of overpaid tax.

Whilst there may have been the possibility of claiming error or mistake relief for
overpaid tax resulting from the failure to claim capital allowances, there is now a
specific exclusion within the overpayment relief rules in respect of capital
allowances. It is very important to note that the entitlement to capital allowances for
expenditure on plant and machinery rolls forward to later years, provided that the
plant and machinery is still owned and used by the taxpayer in the year of claim. A
taxpayer who had bought a commercial property many years ago is not prevented
from making a capital allowances claim now. It is only the year of claim that must
be within the overpayment relief time limits, not the date when the expenditure was
incurred.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overleaf, or alternatively call our helpline
on 0800 526262. Information on other property tax related topics can also be found
on our website at http://bankingtaxfinance.davislangdon.com.

Cost Management | Project Management | Program Management | Banking Tax & Finance | Building Surveying | Design Management | Engineering Services |
Health & Safety Services | Legal Support | Management Consulting | Mixed-use Masterplanning | People, Place, Performance Consulting | Specification Consulting

http://bankingtaxfinance.davislangdon.com www.aec om.com

Whilst every effort has been made to ensure accuracy at time of publication, dated March 2011, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



