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IRISH BUDGET 2010 - THE GUILLOTINE FOR
CAPITAL ALLOWANCES?

Background

In common with the UK, there is a massive hole in Ireland’s
finances that the Irish Government is attempting to fill by a
combination of cuts to public spending and increases to
taxation, in the proportions of two thirds to one third
respectively. The increases to taxation are to come largely
from the reduction to income tax bands and tax credits, as
well as the reduction and abolition of certain types of tax
relief. There are no changes to the rates of income tax or
corporation tax.

On Tuesday, 7 December 2010, the Irish Finance Minister, Brian
Lenihan, announced that the ‘income tax system, as it stands today, is
no longer fit for purpose’ and that the Budget ‘marks a decisive step
towards a unified income tax system with a minimum of tax shelters, the
broadest base and competitive rates’. When one considers the breadth
and complexity of the current regime of property based capital
allowances, it is perhaps not surprising that this has been viewed as a
key area for tax reform.

The affected schemes

There is an extensive regime of tax allowances applicable to capital
expenditure on buildings within the Irish tax legislation. Many of the
schemes were closed to new qualifying expenditure several years ago by
measures in the Finance Act (FA) 2002 and later legislation. It is possible
that a taxpayer could still be benefiting now from the earlier schemes
because of the transitional provisions and the ability to carry-forward the
unused allowances.

There are basically two types of schemes targeted by the Budget as follows:
Rented residential relief (referred to as Section 23 relief).

Property based capital allowances, (other than industrial building
allowances (IBA’s) granted at the rate of 4% over 25 years).



Section 23 relief

For expenditure incurred on the construction,
refurbishment or conversion of a rented residential
property within a designated tax incentive area, a tax
allowance is given to the taxpaying landlord in respect
to the cost of the fabric of the building in the year that
the property is first let on a qualifying lease. The
upfront allowance will usually be higher than the
property rental in the first year and is carried forward to
set against any property rentals of the landlord in future
years. There is no sideways set-off against other
income, or against the rental income from properties
situated outside the state.

Even though the tax allowance is given upfront, there
is a ten year tax life for the allowances. There will be
claw-back of relief if the property is sold or ceases to
be let on a qualifying lease within the ten year period.
The purchaser of a second-hand building can obtain
relief if the acquisition takes place within the ten year
period, subject to all other conditions being met. The
Section 23 relief could previously be carried forward
beyond the ten year period where it had not been fully
utilised.

From 1 January 2011, Section 23 relief can only be
used against the rental income from the property giving
rise to the relief, rather than any other property income.
Furthermore, at the end of the ten year period, there
will be no carry forward of unutilised relief. In addition,
there is no longer any relief available to the purchaser
of a second-hand property, but claw-back of the
original relief will still take place if a disposal event
occurs within that period.

For new Section 23 properties that have yet to be sold
by the builder, where the Section 23 relief has yet to be
claimed, the ten year period will commence from 1 July
2011 irrespective of the date of the first qualifying
lease. This will effectively ensure that no Section 23
relief is available after 30 June 2021 (but this is also
subject to the guillotine provision as at 31 December
2014 for passive investors - see overleaf).

Irish Budget 2010 - the guillotine for capital allowances? - 2

Property based capital allowances

Again, the capital allowances available for certain
types of commercial buildings and other buildings
within specific tax incentive areas have been largely
withdrawn as a result of measures in the FA 2002 and
later legislation. As was the case for Section 23 relief,
some allowances may have been carried forward from
historic expenditure. The types of buildings that could
be relevant under the Budget provisions are as follows:

Hotels, guest houses, holiday hostels, holiday
cottages, caravan and camping sites and holiday
camps.

Private nursing homes and associated residential
units.

Convalescent homes.

Hospitals, sports injuries clinics, mental health
centres and specialist palliative care units.

Childcare facilities.

Buildings in designated tax incentive areas.

The capital allowances affected by the Budget
provisions in respect of the above buildings were
generally given over seven or ten years. In addition,
accelerated allowances were also available in respect
of some buildings and structures in certain tax
incentive areas. It is important to note that buildings
where capital allowances were given at the rate of 4%
over 25 years (i.e. standard IBA’s) are not affected by
the Budget provisions, even for passive investors (see
overleaf).

With effect from 1 January 2011, these property based
capital allowances can only be set against the property
that gave rise to the allowances. There is no sideways
set-off against other property income or any other
source of income.

In addition, with effect from Budget day, there will be
no carry-forward of relief possible beyond the seven or
ten year writing-down period. If the writing-down period
is greater that ten years, then it is truncated to seven
years, the aggregate of allowances not given at that
time will be reduced by 20% and the balance of
allowances given over the remaining part of the seven
year period. If the seven year period has already
expired then the unutilised allowances will be lost.

The above restrictions and phased abolition of capital
allowances only applies to passive investors.
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Passive investors

These are property lessors that are individuals or partners, or individuals
within a partnership carrying on a trade where the partner is not an active
partner. An active partner is a partner who works for the greater part of his
or her time in the day-to-day conduct of the trade.

The definition of a passive investor could also apply to participants in
collective investment schemes subject to income tax, such as overseas
unit trusts, but not to a company or a financial institution.

Guillotine provision

No carry forward of the relevant property based capital allowances, or the
Section 23 relief, will be possible from 31 December 2014. This Budget
provision applies to passive investors only.

Accelerated capital allowances

One positive measure within the Budget was the announcement that the
scheme of accelerated capital allowances for expenditure on new energy
efficient equipment is to be extended for three years to 31 December 2014.
This scheme was introduced by the FA 2008 and was for an initial period
up to 31 December 2011. Whilst the extension of these 100% allowances
for another three years must be welcomed, it should be borne in mind that
they are currently only available to corporation taxpayers who are carrying
on a trade.

Summary

The phased abolition of many of the property based capital allowances will
eventually help to simplify what is currently some very complex tax
legislation. This simplification will not take place under the current
proposals until after 31 December 2014 and in the meantime the Budget
provisions will just add to the complexity of the legislation.

It should also be noted that most of the allowances that are being phased
out only apply in the case of passive investors. In the case of Section 23
relief, there will be different abolition dates depending on whether or not
the taxpayer is a passive investor. In addition, standard IBA’s, plant and
machinery allowances, capital allowances for farmers and market
gardeners, as well as scientific research allowances, are all unaffected by
the 2010 Budget.

The Irish capital allowances legislation is likely to remain complicated for

the foreseeable future. That said, substantial tax relief is still available for
any property investor that can navigate the maze of opportunities. This is

definitely an area of taxation where specialist advice will add value for the
taxpayer.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overleaf, or alternatively call our
helpline on 0800 526262. Information on other property tax related topics can
also be found on our website at: http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated March 2011, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



