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WHEN A PARTNERSHIP IS TREATED AS A
COMPANY

Generally

Whereas a company is a ‘body corporate’ that has a separate
legal identity distinct from its shareholders and directors, a
partnership does not generally have a separate legal identity
and exists only as an unincorporated body of persons that is
transparent for tax purposes. Even in the case of a Limited
Liability Partnership (LLP), which is defined as a ‘body
corporate’ under the Limited Liability Act 2000, the business of
the LLP is treated as being carried on by its members and not
the LLP itself, in accordance with ITTOIA 2005, Section 863
(for income tax) and CTA 2009, Section 1273 (for corporation
tax). Furthermore, CTA 2010, Section 1121 states that a
company does not include a partnership.

There are certain exceptions where an LLP will not be treated as tax
transparent, such as where the business is not generally being carried on for
profit (such as in the case of some members clubs or societies), or where the
LLP is subject to a prolonged liquidation procedure. In these limited
circumstances the LLP will be treated as a body corporate for tax purposes.
HM Revenue & Customs (HMRC) have recently announced that an LLP can
also be treated as a company for group relief from stamp duty land tax
(SDLT). This is a new development.

Extension of group relief from SDLT

When the ownership of a property is passed between companies within a
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4%, it is not difficult to appreciate the benefit of group relief for SDLT.

In order for a group to exist for group relief, one company has to be a 75%
subsidiary of another or both need to be 75% subsidiaries of a third
company. A company is defined in Finance Act 2003, Schedule 7 as a ‘body
corporate’. Up until recently, HMRC did not consider that an LLP was a ‘body
corporate’ for the purposes of group relief from SDLT. If a property was
passed between two companies that were owned by an LLP and no group
relationship could otherwise be established between the two companies,
then group relief for SDLT was denied. HMRC considered that the LLP must
be disregarded when considering whether a group relationship existed,
because an LLP is generally tax transparent.



On 11 October 2010, HMRC announced that it had taken
legal advice on this issue (because its interpretation of the
SDLT legislation had been challenged) and it now
considers that a ‘body corporate’ does include an LLP for
the purposes of SDLT group relief. An LLP can now be
the parent in a group structure. An LLP cannot be a
subsidiary of another company because the parent
company must own at least 75% of the ordinary share
capital of the subsidiary and an LLP does not have
ordinary share capital. This also means that the
subsidiaries of an LLP cannot be grouped with the
corporate members of the LLP because, again, there is
no ordinary share capital within the LLP for the corporate
members to own and therefore, satisfy the 75%
ownership requirement in Schedule 7 of Finance Act
20083.

Example 1
A freehold property with a value of £10 million is

transferred from Company C to Company D within the
group structure shown below:

Company A Company B
50% 50%
LLP
100% 100%
Company C Company D

If the LLP is treated as being tax transparent (looked
through), then there is no group relationship between C
and D because neither company is a 75% subsidiary of
another company. As a result, Company D would incur a
charge for SDLT of £400,000 (i.e. £10 million x 4%).

In accordance with HMRC's revised interpretation of the
SDLT rules, the LLP is treated as a ‘body corporate’ and
as a consequence it creates a group relationship between
C and D. The result is that Company D saves £400,000 in
SDLT.

Example 2

A freehold property with a value of £10 million is
transferred from Company C to Company D within the
group structure shown below:

Company A Company B
20% 80%
LLP
‘ 100% 100%
Company C Company D

When a partnership is treated as a company - 2

If the LLP is treated as being transparent then there is a
group relationship between A, C and D. Not only can
group relief from SDLT be claimed for a property
transaction between C and D, but also for a transaction
between A and C, as well as between A and D.

Now that the LLP is treated as a ‘body corporate’, no
group relief for SDLT is possible for a property transaction
between A and C, or between A and D. This is because
an LLP cannot be a subsidiary within a group and the
members of an LLP are not in a group with the
subsidiaries of the LLP. It is also worth reiterating that no
group relief is possible where the LLP is either the vendor
or the purchaser in the property transaction.

Conclusions

Partnerships are generally tax transparent, but in limited
situations an LLP may be viewed as a ‘body corporate’ for
tax purposes. Probably the most important situation
where an LLP is not tax transparent is in the case of
group relief for SDLT. An LLP cannot claim group relief
itself because its chargeable interests in land are treated
as held by, or on behalf of the individual members, in
accordance with Finance Act 2003, Schedule 15,
Paragraph 2.

The extension to group relief for SDLT purposes can only
be beneficial to property investors with complicated group
structures and joint venture arrangements. Finally, HMRC
have confirmed that if SDLT group relief had been
previously claimed solely as a result of an LLP in the
group structure being disregarded for the purposes of
establishing the group relationship, then the previous
claim will not be revisited.

For further advice concerning any of the issues raised in
this briefing, please contact one of our key individuals
detailed overleaf, or alternatively call our helpline on 0800
526262. Information on other property tax related topics
can also be found on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated November 2010, information contained in this document may not be comprehensive or reflect individual circumstances or
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may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



