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THE DEFINITION OF A DWELLING HOUSE #3

Introduction

On 22 October 2010 HM Revenue & Customs (HMRC)
finally issued the long overdue R&C Brief 45-10, setting out
their latest guidance on the meaning of ‘dwelling house’ for
the purposes of Section 35 of Capital Allowances Act 2001.
This will have severe consequences for providers of student
accommodation and houses in multiple occupation (HMO) in
their ability to claim plant and machinery capital allowances
(PMA).

The impact

The potential loss to the owner of a typical student housing scheme will
be around 6.4% to 7.8% of the construction cost - further details are set
out below:

Table 1; Availability of Capital Allowances on Plan  t and Machinery expenditure

Commercial

Houses in

university 1 g dent Housing Mutiple Buy-to-Let
Halls - Properties
Development Occupation
?
Pre 29 December 2008 YES YES See Note C NO
29 December 2008 YES ?
to 22 October 2010 YES YES See Note C See Note E
NO
Post 22 October 2010 YES NO NO
See Note B

Typical percentage of Construction Cost qualifying as P&M

Pre 29 December 2008

See Note A

27% to 35%

12% to 20%

0%

Post 22 October 2010

See Note A

4% to 7%
See Note D

2% to 5%
See Note D

0%

Obviously the main losers are providers of student accommodation.
Owners of HMO might claim they will also suffer from this change, but in

reality the opportunity presented by Brief 66-08 was simply an

unexpected bonus, whereas for many in the student accommodation
sector, the tax relief was built in to their investment or development
appraisals and at least some of them will now be holding projects that
are not feasible. The potential loss of capital allowances of between 23%
and 28% of the construction cost equates to a real actual cost of around
6.4% to 7.8% at the large companies tax rate.



The detalil

Paragraphs CA11520, CA20020, CA20040 and
CA23060 of the capital allowances manual have been
amended and the following extracts provide a general
summary of HMRC'’s view:

“The term ‘dwelling house’ is not defined and therefore
takes its ordinary everyday meaning. A dwelling house
is a building or part of a building; its distinctive
characteristic is its ability to afford to those who use it
the facilities required for day-to-day private domestic
existence. In most cases there should be little difficulty
in deciding whether or not particular premises
comprise a dwelling house, but difficult cases may
need to be decided on their particular facts. In such
cases, the question is essentially one of fact.”

“You should treat any building, or part of a building,
that affords the facilities required for day-to-day private
domestic existence as a dwelling house.”

“Cluster flats or houses in multiple occupation, that
provide the facilities necessary for day-to-day private
domestic existence (such as bedrooms with en-suite
facilities and a shared or communal kitchen/diner and
sitting room) are dwelling houses. Such a flat or house
would be a dwelling house if occupied by a family or
group of friends or key workers, so the fact that it may
be occupied by students is, in a sense, incidental.”

A dwelling house, in summary, is a self-contained
property affording all of the facilities required for day-
to-day living. Any plant and machinery provided within
the dwelling house will not attract capital allowances.

“The common parts of a building that contain two or
more dwelling houses will not, however, comprise a
dwelling house.”
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Plant and machinery provided in shared areas, such as
entrance lobbies, corridors and stairs will be allowed.
For example, “a lift or central heating system serving
the common parts of a building” will qualify for PMA,
but “a central heating system serving the whole of the
building ... should be apportioned between the
common parts, which qualify for PMA and the
residential flats or individual dwelling houses, which do
not.”

What now?

Given that Brief 45-10 ‘merely’ states the ‘view’ of
HMRC, it is possible that one or more of the larger
players in the sector could seek to challenge this view
through the commissioners. After all, the Brief itself
does admit “the question remains essentially one of
fact, so that unusual or controversial cases may still
need to be considered in the light of their individual
facts or circumstances”. This is mirrored in the new
CA11520; “difficult cases may need to be decided on
their particular facts. In such cases the question is
essentially one of fact”.

It is difficult to see how such a challenge could be
mounted on the more common forms of student
accommodation without challenging the heart of
HMRC'’s new guidance on the meaning of ‘dwelling
house’.



Notes on Table 1
Note A

The example given at CA11520 and CA23060 of
universities providing “on-site accommodation purely
for its own students, where for example, the kitchen
and dining facilities are physically separate from the
study bedrooms” is not particularly helpful on two
counts; firstly universities are generally registered as
charities and therefore, not able to claim PMA and
secondly, this type of accommodation is no longer
being built. So while such a building would qualify for
PMA, it is very unlikely that commercial operators will
be providing such accommodation.

Note B

Where a building project spans the date 22 October
2010, then presumably the building owner has to
determine how much of the expenditure on P&M was
incurred before and after this date, which may require
a detailed valuation at that date. This is a real double
whammy; not only does the owner lose valuable tax
relief; he has to also incur the compliance cost of
calculating how much he loses.

Note C

The consultation that followed the issue of Brief 66-08
suggested HMRC viewed that brief as a ‘clarification of
the application of the law’, thus opening up the
potential for applying the ‘clarification’ retrospectively.
While 66-08 was ‘live’, it could be relied upon by
taxpayers, in addition to the existing advice in the
capital allowances manual, even though the two were
partly in conflict. Thus, taxpayers were able to claim
PMA on student accommodation and also common
parts of HMO.

The new Brief 45-10 reverses this ‘clarification’!
Expenditure incurred prior to 29 December 2008 that
relied on Brief 66-08 (i.e. on HMO) had to have been
claimed in a tax return submitted to HMRC before 22
October 2010. It is now too late, therefore, to claim
PMA on HMO acquired before 29 December 2008.
Qualifying expenditure incurred on HMO between the
dates of the two Briefs can be claimed in accordance
with normal filing deadlines.
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Note D

PMA are still available on the ‘common parts’ of
buildings, i.e. those parts that do not fall within the
definition of individual dwelling houses. The scope is
obviously reduced significantly from the previous
guidance and this is reflected in these lower
percentages.

z

Note E

Although common sense suggests that ordinary
houses and flats let out on assured shorthold tenancies
are clearly ‘dwelling houses’, there is a little confusion
in terms of the interpretation of the words ‘other types
of multiple occupancy accommodation’ that appeared
in Brief 66-08. This confusion arises from the range of
definitions attributed to HMO for the purposes of
various Housing Acts; these in turn rely in part on
whether the house is ‘occupied’ by more than a ‘single
household’ and this one particular aspect has been
seized upon by some to argue that dwelling houses
occupied by two or more unrelated persons constitutes
a HMO. | would be very surprised if HMRC are
supportive of this approach, especially given that Brief
66-08 was issued in the context of ‘University halls of
residence and similar facilities’.

For further advice concerning any of the issues raised
above, or if you require any assistance in preparing plant
and machinery valuations on your property expenditure
please contact Satnam Kainth at
satnam.kainth@davislangdon.com, or alternatively one of
our other contacts shown overleaf. Information on other
property tax related topics can also be found on our
website at: http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated November 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

om.com

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



