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THE MEANING OF PLANT FOR A PROPERTY

BUSINESS

Introduction

It is readily understood that whether or not something is
plant for Capital Allowances will largely depend on the
business of the taxpayer and how the item in question is
used within that business. Confusion often arises, however,
when the taxpayer’s business is property rental. There is a
tendency to conclude that the scope for something to be
plant for a property business is narrower than for any other
type of business. For example, it is tempting to conclude
that a claim for demountable partitions cannot be made by a
property lessor because there would be no intention to
demount the partitions by the landlord, only the tenant. This
paper seeks to prove that such a conclusion is erroneous
and that whether or not the item is leased is irrelevant to the
question of whether it is plant.

The primary legislation

The Capital Allowances Act 2001 (CAA 2001), Section 11 sets out the
general conditions for claiming plant and machinery allowances. We
note from this provision, that the taxpayer must be carrying on a
qualifying activity and that the plant or machinery must be provided
wholly or partly for the purposes of the qualifying activity. Then at
Section 15 we are told that an ‘ordinary property business’ is a qualifying
activity and at Section 16 an ‘ordinary property business’ is defined as a
UK property business or a Schedule A business. Both these terms are
defined in the Income Tax (Trading and Other Income) Act 2005 and the
Income and Corporation Taxes Act 1988 respectively, as being the
business of holding property for rental income.

Whilst there is no definition of plant within the Act, Sections 21 and 22
provide that plant does not include buildings or structures. Section 23
provides exceptions to Sections 21 and 22 and a couple of these
exceptions are worth considering in the context of the qualifying activity.

List C, item 2, provides the exception for ‘gas and sewerage systems
provided mainly (a) to meet the particular requirements of the qualifying
activity, or (b) to serve particular plant or machinery used for the
purposes of the qualifying activity’. List C, item 13, covers ‘partition
walls’, where moveable and intended to be moved in the course of the
qualifying activity.



A literal interpretation of the legislation for the above
items would result in the property lessor being denied
allowances on the basis that the qualifying activity of
leasing property does not include any ‘particular
requirements’ in the case of gas and sewerage
systems and does not require the rearrangement of
partition walls. Leasing plant and machinery, however,
is not the same as using it and plant and machinery is
not used simply because it is leased. We know this to
be true from the rules concerning Enhanced Capital
Allowances (ECAs) at Section 45A, that allow a first
year allowance of 100% provided the plant or
machinery has not been used and is not second hand.
If a building is acquired from a developer before a
tenant moves in, we know that ECAs are available to
the purchaser, irrespective of whether a lease has
been signed with the tenant.

How, therefore, is something ‘used’ for the purposes of
the qualifying activity of an ordinary property business?
Whether an item is leased or is owned, it can only be
‘used’ when the item is physically put to some purpose.
If plant or machinery, therefore, can only be ‘used’ by
an occupier, then it must be the purpose of the
occupier, rather than the purpose of the landlord that is
the relevant factor in deciding whether or not
something is plant.

Case law

There have been numerous cases on the question of
what is plant and most of these pre-date the legislation
now found at Sections 21, 22 and 23 of CAA 2001,
which has its origin in the Finance Act 1994. It is not
necessary or appropriate to go through the various
cases in this paper, as that would be a significant task,
rather it is enough to recap on some of the main
issues.

Several cases concluded that the ‘setting’ of the
business could also be plant but that plant did not
include the ‘premises’ in which the business is carried
on. Lord Cameron said in the Scottish and Newcastle
case “the question of what is properly to be regarded
as plant can only be answered in the context of the
particular industry concerned and possibly in light also
of the particular circumstances of the individual
taxpayer's own trade".

The above comment is included within HM Revenue &
Custom’s Capital Allowances manual at CA21135,
where it is also stated that “the fact that something is
plant in one case does not mean it is plant in another.
For example, a ship used as a floating restaurant that
is owned by the proprietor is not plant; however, a ship
used by its owner in a trade of shipping is”.
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Now consider what difference it would make to the
outcome in each case if the ship was leased? The
answer is quite clear; it would make no difference at
all. Itis the use to which the ship is being put that is
the relevant factor, not the qualifying activity.

In his judgement in the Wimpy case, Hoffman, J said
that there were three tests, all of which can be called
functional, to be considered in deciding whether an
item was plant. These tests are:

1. Is the item stock in trade?

2. Is the item the business premises or part of the
business premises (the premises test)?

3. Is the item used for carrying on the business (the
business use test)?

If the business is leasing property, then it could be
argued that the whole property is used for carrying on
the property business. Remember, this case pre-dates
Finance Act 1994, so the exclusions in the legislation
covering buildings and structures did not exist at this
point. As far as the property business was concerned,
the only business premises would have been the
property management office. Unless, therefore, we
adopt a ‘look through’ approach to the qualifying
activity of a property business, it is not possible to
make any sense of the case law. We will see next that
the same applies to the current legislation.

Long funding leases

In accordance with CAA 2001, Section 34A, Capital
Allowances are denied the lessor of plant or machinery
leased under a long funding lease. In order to be
denied, the lessor must obviously have been able to
claim the allowances in the first place. That being the
case, it is worth looking at the exclusion from the long
funding lease provisions relating to background plant
or machinery.

The Capital Allowances (Leases of Background Plant
or Machinery for a Building) Order 2007 includes within
the list of examples of background plant, the item of
‘demountable partitions’. If demountable partitions are
not plant for a property lessor, then what is the point of
including the item on the list? Some might argue that it
is on the list because certain types of lessor might
actually need to demount the partitions, such as a
serviced office provider. On further consideration,
however, this explanation is simply not satisfactory
because a service office provider is hardly likely to be
caught by the long funding lease provisions due to the
short-term nature of such leasing arrangements.
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Capital contributions

It is also worth noting that in order for a lessor to obtain Capital Allowances
in respect of a capital contribution to a lessee’s fitting-out works, it is
necessary for the tenant to be entitled to Capital Allowances on the items
covered by the contribution in accordance with CAA 2001, Section
537(2)(b)(ii). Consider the situation, therefore, where a lessor is making a
capital contribution to the cost of the lessee’s demountable partitions. In
order for the demountable partitions to be plant for the purposes of the
lessor’s contribution, they must first be plant for the lessee.

On the basis that a lessor can obtain Capital Allowances on a capital
contribution to items that must first qualify as plant for the lessee, it seems
totally illogical for the same items not to be plant for the lessor, just
because the lessor provided them under a lease.

Conclusion

There is only one way to make any sense out of the existing legislation and
case law when it comes to the definition of plant for a property business
and that is to treat the qualifying activity as transparent. That is, one must
look through the fact that the property is leased for the purpose of deciding
whether an item is plant and focus instead on the use to which the item is
being put. If, therefore, an item would be plant if provided by the occupier,
then it must be plant when provided by the landlord.

This approach must be logical on the basis that everything provided by the
landlord to the tenant in a building is provided in order to achieve rental
income. The ‘particular requirements’ of the qualifying activity must,
therefore, mirror the particular requirements of the user. If, therefore, the
landlord rents out demountable partitions and the tenant can show an
intention to demount them, then they meet the particular requirements of
both the landlord and the tenant. Likewise, if a property company rents out
a hotel then items of ambiance, such as sculptures and artwork, will be plant
for the landlord, just the same as they would be plant for the hotel operator.

If further confirmation was needed in respect to the above conclusion, then
it can be found in the legislation for long funding leases. The fact that
demountable partitions are listed as an example of background plant or
machinery must mean that demountable partitions that are leased qualify
as plant for Capital Allowances. It should also be noted, however, that this
legislation will sometimes work against the property lessor. For example,
items such as sculptures and artwork are unlikely to be background plant
or machinery and will not, therefore, be automatically excluded from the
long funding lease rules. Where these items of ambiance are leased,
irrespective of the fact that they qualify as plant, the landlord could be
denied Capital Allowances by CAA 2001, Section 34A.

One should never get confused when deciding what is or is not plant for a
property business. The fact that the property is leased should be ignored
and instead one should concentrate on the question of whether the

occupier could have claimed if the occupier had incurred the expenditure.
If the answer to this question is yes, then the item is plant for the landlord.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overpage, or alternatively call our
helpline on 0800 526262. Information on other property tax related topics can
also be found on our website at http://bankingtaxfinance.davislangdon.com.
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