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Introduction

On 1 August 2004, statutory provisions came into effect
requiring arrangements that enable a person to obtain a tax
advantage to be disclosed to HM Revenue & Customs
(HMRC). The precise rules differ between taxes and the scope
of the rules have widened since they were first introduced.
These measures have clearly been effective at discouraging
avoidance, because the number of disclosed schemes has
fallen from 607 for the financial year ended 31 March 2006, to
130 disclosed schemes in the year to 31 March 2009.

The hallmarks of a tax avoidance scheme

In October 2008, HMRC published an 88-page guide to the disclosure of tax-
avoidance schemes, which was subsequently updated on 1 March 2009. In
the HMRC guide, disclosure rules are set out for direct and indirect taxes. As
far as the direct taxes are concerned (income tax, corporation tax and capital
gains tax), a scheme may need to be disclosed even if HMRC is already
aware of it, or it is not considered to be avoidance. It is, therefore, very
important that taxpayers understand what constitutes a tax avoidance
scheme.

Under the rules, a tax avoidance scheme is a tax arrangement that could be
expected to provide a tax advantage as one of its main benefits and will also
have any of the following hallmarks:

(1) Where there is a promoter, the scheme is kept confidential from other

promoters.
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(3) A premium fee could be charged by a promoter, if there was a promoter.

(4) Off market terms apply to financial products provided by a promoter, as
part of the tax arrangements, in the place of a premium fee.

(5) A standardised tax product, unless it is one of the exceptions contained
in the disclosure rules.

(6) Loss creation schemes for income tax or capital gains tax provided by a
promoter, to more than one client.

(7) Certain types of leasing arrangements, either via a promoter or in-house.

The above hallmarks relate to schemes for income tax, corporation tax and
capital gains tax. Other taxes, such as stamp duty land tax and value added
tax have different hallmarks.

Where a scheme has any of the above hallmarks, it does not need to be
disclosed if it has been devised in-house and the tax advantage is
expected to be obtained by a small or medium size enterprise.
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Disclosure

Disclosure must usually be made by the scheme ‘promoter’ within five days of
it being made available. The scheme user, however, may need to make the
disclosure in any of the following circumstances:

o the promoter is based outside the UK;
o the promoter is a solicitor and legal privilege applies; or
o there is no promoter.

A person who designs and implements their own scheme must disclose it
within 30-days of it being implemented, unless they are a small or medium size
enterprise.

A promoter is subject to an initial penalty of £5,000 for each failure and then, if
the failure continues, an additional penalty of £600 per day can be imposed.
Taxpayers who fail to show scheme registration numbers on returns will be
liable to an initial penalty of £100, rising to £500 for subsequent failures.

Capital Allowances claims

Usually, Capital Allowances claims resulting from property expenditure do not
constitute tax avoidance. Property is generally acquired, developed or
refurbished for commercial reasons and Capital Allowances are just a bi-
product of such expenditure. Even though claiming Capital Allowances may
involve a hallmark of a tax avoidance scheme (such as a consultancy fee
based on the level of Capital Allowances achieved), the property transaction
giving rise to the claim will usually lack a tax avoidance motive.

In cases where a transaction would appear to have little or no commercial
purpose other than enabling the taxpayer to claim Capital Allowances, HMRC
may view the Capital Allowances claim as forming part of a tax avoidance
scheme. Examples of such arrangements were set out recently in HMRC'’s
Technical Note of 21 July 2009, involving schemes where Capital Allowances
are sold for a value as part of the transfer of a trade or part of a trade. The anti-
avoidance legislation to counter these schemes will be included in the Finance
Act 2010, but will be effective from 21 July 2009.

Summary

It is important that taxpayers are aware of the disclosure rules for tax
avoidance schemes, as the penalties for non disclosure are significant. All
taxpayers are bound by the disclosure rules when there is a scheme promoter,
but only large businesses are under a statutory obligation to disclose an in-
house scheme.

Generally, claiming Capital Allowances does not constitute a tax avoidance
scheme. There is, however, already a significant amount of anti-avoidance
legislation targeted at Capital Allowances claims and this will increase in the
future. Whether or not a taxpayer claims Capital Allowances as part of a tax
avoidance scheme, it is essential that the Capital Allowances claim is made in
accordance with the relevant legislation.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overpage, or alternatively call our
helpline on 0800 526262. Information on other property tax related topics can also
be found on our website at http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated September 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



