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Introduction 
 
When a property is acquired by a taxpayer incurring capital 
expenditure, Capital Allowances will be available to the 
purchaser for the plant and machinery within the property. 
The level of Capital Allowances will generally be based on 
the price paid for the plant and machinery by the purchaser, 
provided no previous owner has claimed Capital Allowances 
on the same items of plant and machinery. If there has been 
a previous claim, the level of allowances available to the 
purchaser will be restricted to the disposal value of the plant 
and machinery that is, or has been, brought into account by 
the previous owner (not necessarily the immediate seller) 
when the property was sold. 
 
Where the level of Capital Allowances is not restricted by a previous 
claim, an apportionment of the price paid for the property will usually be 
necessary to ascertain the expenditure incurred on the plant and 
machinery by the purchaser, in accordance with the Capital Allowances 
Act 2001 (CAA 2001), Section 562. This may well result in the purchaser 
obtaining a level of Capital Allowances that is significantly in excess of 
the expenditure incurred by the seller. If the property is acquired and 
then leased back to the seller, this may not be the case. 
 
The sale and leaseback restriction 
 
If the seller has incurred capital expenditure on the property and 
continues to use the property for a ‘qualifying purpose’ after sale, the 
purchaser will be restricted to the lower of the following amounts in 
accordance with CAA 2001, Section 218: 
 
1)  The open market value of the plant and machinery. 
2)  The capital expenditure incurred by the seller. 
3)  The capital expenditure incurred by any person connected to the 

seller. 
 
The above applies only where the seller has not claimed Capital 
Allowances. If a claim has been made by the seller, then the purchaser is 
automatically restricted to the seller’s disposal value, irrespective of 
whether or not the transaction is a sale and leaseback. 
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The open market value of plant and machinery fixtures 
will generally be the amount that is apportioned to 
them in accordance with CAA 2001, Section 256, on 
the basis of a just and reasonable basis that must be 
acceptable to HM Revenue & Customs. This will 
represent the expenditure incurred by the purchaser. 
The expenditure incurred by the seller, where the seller 
has purchased the property, will usually be established 
using the same apportionment method. The lowest of 
the three amounts is likely to be the capital expenditure 
incurred by the seller (or a connected person), unless 
the seller has incurred a loss on the sale of the 
property. 
 
This restriction also applies if the leaseback is to a 
person connected to the seller, rather than the actual 
seller. It is important to note, however, that the seller, 
or the person connected with the seller, must have 
incurred capital expenditure. If the seller is a property 
trader who then decides to lease back the property for 
its own use (for example, as its head office), the 
allowances will not be restricted and the purchaser will 
be able to claim on the basis of an apportionment of 
the price paid for the property. 
 
Additional restrictions 
 
In addition to the level of Capital Allowances available, 
there are also restrictions that affect the rate at which 
the allowances can be claimed. In accordance with 
Section 217, no annual investment allowance (AIA) or 
first year allowance (FYA) is available if Section 216 
applies. The lack of an AIA will probably not be too 
much of a concern for businesses incurring a 
significant amount of qualifying expenditure, such as 
property investors, as the annual limit is only £50,000 
in accordance with Section 51A. 
 
On the other hand, the fact that no FYA is available is 
of far more consequence to all but the smallest 
businesses. This is because the Finance Act 2009, 
Section 24, introduced a FYA of 40% for expenditure 
on plant and machinery incurred in the tax year 
2009/10. Unlike AIA, there is no cap on the level of 
FYA. When one considers that most of the plant and 
machinery fixtures within a property will generally 
attract allowances at only 10%, the ability to claim an 
unlimited 40% FYA is likely to represent a significant 
tax benefit. The taxpayer will, therefore, be most 
concerned as to whether or not the sale and leaseback 
restrictions apply to any acquisition that is leased back 
to the seller. 

 
 
 
 
 
 

 
Qualifying activities 
 
As stated above, the sale and leaseback restrictions 
only apply if the seller (or person connected with the 
seller), who leases back the property after sale, carries 
on a qualifying activity. The meaning of a qualifying 
activity for the purpose of claiming Capital Allowances 
on plant and machinery is set out at Section 15. 
Basically, it covers almost every type of business that 
is, or would be, subject to tax. The only major 
exclusions that might be relevant to a property sale 
and leaseback transaction concern local authorities 
and charities. In the case of a local authority, it is highly 
unlikely that its profits, if any, would be subject to tax. If 
the leaseback is to a local authority, the sale and 
leaseback restrictions will not apply. 
 
In the case of a charity, however, there may be some 
situations where tax is paid and therefore, a qualifying 
activity may exist. For example, universities are 
generally awarded charitable status on all of their 
primary activities of providing education. If a university 
rents out its student accommodation during holidays to 
visitors attending seminars or similar functions, then 
the rent received is likely to be taxed as the income of 
a property business. If a university sells and leases 
back its properties, the purchaser will need to confirm 
whether or not the university is subject to tax on any of 
its activities, in order for the purchaser to be able to 
decide whether its entitlement to Capital Allowances is 
restricted. 
 
Summary 
 
As we have seen above, the sale and leaseback 
restrictions are both significant and complicated. At the 
same time, it is important to note that not every sale 
and leaseback transaction will be affected. Any 
purchaser that does not correctly identify the relevant 
facts and correctly apply the legislation is in danger of 
either under-claiming or over-claiming Capital 
Allowances, with inevitable consequences. Any 
taxpayer involved with a property sale and leaseback 
transaction would be well advised to consult a Capital 
Allowances specialist. 
 
For further advice concerning any of the issues raised 
in this briefing, please contact one of our key 
individuals detailed overpage, or alternatively call our 
helpline on 0800 526262. Information on other 
property tax related topics can also be found on our 
website at http://bankingtaxfinance.davislangdon.com. 
 

 
 
 
 

 


