00O
00O
00O
00O
00O
00O
00O
00O
00O
(elNe)

00O
00O
00O
00O
00O

KEY CONTACTS

Tim Beresford
0121 710 1333
tim.beresford@
davislangdon.com

Rachel Sanders
020 7061 7141
rachel.sanders@
davislangdon.com

Michael Murray
0131 550 9473
michael.murray@
davislangdon.com

David Rees

023 8068 2801
david.rees@
davislangdon.com

John Goldrick
0161 819 7646
john.goldrick@
davislangdon.com

[o)Ne)

(@) (0]
00O
00O
00O
00O
[o)Ne)
OO0
00O
[o)N6)
o
(o)
(o)
(o)

PROPERTY TRANSACTIONS BETWEEN
CONNECTED PERSONS

Introduction

Whilst very few property transactions between connected persons
are carried out to avoid tax, the tax rules often treat such
transactions differently to those between unconnected persons. In
this document we look at the consequences for Capital
Allowances when a property transaction is carried out between
connected persons. The types of property transactions covered
are restricted to the transfer between two UK resident taxpayers of
a freehold or a leasehold interest, with an unexpired term of at
least 50 years.

Definition of ‘connected persons’

There are various definitions of ‘connected persons’ within the tax legislation, but
the most commonly used is set out in the Income and Corporation Taxes Act
(ICTA) 1988, Section 839. In summary, connected persons include immediate
relatives, spouses and civil partners, partners within a partnership and any
relative, spouse or civil partner of any partner within the partnership, individuals
and companies when the individual controls the company, or where the individual
together with connected persons controls the company, companies under
common control, as well as certain persons connected to a trust.

The definition of ‘control’ is given at ICTA 1988, Section 840 and it can be
summarised as the ability to control more than 50% of the shares or voting rights
of a company, or to receive more than 50% of the assets or the income of a
partnership.

Transfer from property trader to purchaser incurrin
expenditure

g capital

For plant and machinery allowances, the level of allowances available to the
purchaser would be based on a just and reasonable apportionment of the sale
price between land, building and qualifying plant and machinery in accordance
with Section 562. Such an apportionment would be subject to the restriction to
any previous disposal value in accordance with Section 185. In the case of the
seller creating a lesser interest, the purchaser would still be entitled to claim
PMAs in accordance with Section 184.

In the case of business premises renovation allowances or flat conversion
allowances, even though the purchaser has incurred capital expenditure, there is
no entitlement to either business premises renovation allowances or flat
conversion allowances because they are available only to the person who paid
for the work to be carried out. In accordance with Section 360B(3)(a) and Section
393B(3)(a) respectively, the acquisition of land (which would include the
acquisition of an existing building) is not qualifying expenditure. If the purchaser
had, instead of buying a renovated property, bought the land and then funded the
works, then the purchaser would qualify for these allowances.
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Transfer from seller having incurred capital expend iture to property
trader

In the case of plant and machinery allowances, the seller can elect with the
purchaser, under Section 198. So whilst the purchaser will not be able to claim
plant and machinery allowances, because the property is acquired as trading stock,
the parties will be able fix the disposal value of the plant and machinery in order for
the seller to retain as much, or as little Capital Allowances as required. The seller
would not need to bring a disposal value into account in the case of a sale of a
lesser interest and no future owner of the lesser interest would be able to claim
plant and machinery allowances, because the seller will have a prior right in
accordance with Section 181.

If the seller has claimed business premises renovation allowances or flat
conversion allowances, a disposal event will occur if the property is sold within
seven years of first use. A disposal event includes the granting of a lesser interest.
As the sale is to a connected person, the disposal value will be deemed to be
market value in accordance with Section 568. As business premises renovation
allowances and flat conversion allowances are usually claimed as an initial
allowance of 100% of the qualifying expenditure, the disposal to the connected
party will inevitably result in a balancing charge equivalent to the allowances
claimed.

Transfer from seller having incurred capital expend iture to purchaser
incurring capital expenditure

In the case of plant and machinery allowances, the qualifying expenditure incurred
by the purchaser will be the disposal value of the plant and machinery brought into
account by the seller. Where the seller has not claimed plant and machinery
allowances, the qualifying expenditure incurred by the purchaser will be the lowest
of the following, in accordance with Capital Allowances Act 2001, Section 218:

(@) The market value of the plant and machinery.
(b) The capital expenditure incurred by the seller.
(c) The capital expenditure incurred by anybody connected with the seller.

In accordance with Capital Allowances Act 2001, Section 217, neither an annual
investment allowance nor a first year allowance will be available to the purchaser
who is connected with the seller.

If the seller has claimed business premises renovation allowances or flat
conversion allowances, then the sale of the property will have the same
consequences as set out above in respect of a sale to a property trader. Even
though the purchaser has incurred capital expenditure, there is no transfer of either
business premises renovation allowances or flat conversion allowances because
they are available only to the person who has incurred the qualifying expenditure.

Summary

As it can be seen from the above review, the Capital Allowances rules concerning
property transactions between connected persons are extremely complicated. In
many cases, the actual price paid for property assets qualifying for Capital
Allowances will not in fact represent the qualifying expenditure. Due to these
complexities, there is a danger that a taxpayer could either miss a tax planning
opportunity, or alternatively fall foul of the legislation and submit an incorrect tax
return. This is, therefore, clearly an area where obtaining specialist advice is
worthwhile.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overpage, or alternatively call our
helpline on 0800 526262. Information on other property tax related topics can also
be found on our website at http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated September 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



