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THE CAPITAL ALLOWANCES ISSUES FOR
PROPERTY PROFESSIONALS ADVISING ON
PROPERTY SALES

Introduction

The Capital Allowances issues facing the property professional on
property sales will depend largely on the role of the property
professional. This general guide segregates the property
professionals into three basic types as follows:

1) Investment surveyor
2) Property solicitor
3) Accountant and tax agent

As this is a brief guide, only a rudimentary coverage of the issues involved can
be achieved in the space available. For further information, the property
professional should refer to the ‘Property Owner’ and ‘Property Investor’
sections of the website.

1) Investment surveyor

Capital Allowances have a value to the property buyer as they represent
potential tax savings. Capital Allowances, therefore, should ideally result in
value being realised by a seller by virtue of a higher sale price, or at least be
recognised as a positive attribute by the buyer that makes the deal more
attractive. It is for this reason that the seller of a property with a significant
level of Capital Allowances should draw these potential tax savings to the
attention of the buyer, so that they can be given due consideration during the
negotiation process. This is even more important if the property sale will
involve several bids, because the bidders are more likely to put a value on the
Capital Allowances in order to increase their chances of success.

Sales aid

An effective way for the investment surveyor to bring the value of potential
Capital Allowances to the attention of prospective buyers, is to commission a
report that illustrates the potential tax savings available to the eventual buyer.
As the valuation of qualifying plant and machinery within a property can be
based on an apportionment of the sale price of the property, rather than the
age and condition of the equipment, the available Capital Allowances for even
an older property can be surprisingly high. The method of apportionment,
however, must be acceptable to HM Revenue & Customs (HMRC) and
therefore, it is advisable for the investment surveyor to consult a specialist so
that the indicative value of Capital Allowances is properly assessed.
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It will also be necessary to establish not only
whether the seller has claimed Capital Allowances,
but also whether any previous owner has made a
claim. If Capital Allowances have been previously

agreed figure. Any election must be prepared in

accordance with the requirements of Sections 200
and 201, otherwise that election may not be valid.
In addition, unless the seller acquired the property

claimed in respect of the plant and machinery
within the property, then the situation becomes
complicated. This is why it is advisable for the
investment surveyor to take advice on Capital
Allowances before marketing the property.

2) Property solicitor

The property solicitor acting for the seller will
need to provide replies to the Standard
Commercial Property Enquiries (CPSESs) that are
generally used by the buyer’s solicitor. The
CPSEs are likely to include several questions
concerning Capital Allowances (16 in the case of
the current version of the current CPSEs and it
is, therefore, not really possible for the property
solicitor to avoid dealing with Capital Allowances
on property sales.

Draft replies to CPSEs

The property solicitor should be very cautious
about preparing draft replies to CPSEs on Capital
Allowances and then expecting the seller to correct
any replies that are not applicable. The person
dealing with the sale within the seller’s
organisation may well be a property professional,
who lacks any detailed knowledge of tax issues.

This means that inappropriate draft responses may

not be corrected by the seller, which could result in
misrepresentation as to the Capital Allowances
position. At the very least the property solicitor
should establish whether the seller has claimed
plant and machinery allowances in order that a
Section 198 election can be considered.

Section 198 election

An election in accordance with the Capital
Allowances Act 2001 (CAA 2001), Section 198 is
referred to as an alternative apportionment election
and can be used to provide the seller with tax
certainty. The election will fix the level of plant and
machinery forming part of the sale price of the

before April 2008, the elected figure will need to be
apportioned between the different 10% and 20%
Capital Allowances pools. Where the seller did
acquire the property before April 2008, there will
be the opportunity, by highlighting previously non-
qualifying assets for the seller to add some value
to the Capital Allowances being passed on to the
buyer, at no cost to the seller.

3) Accountant and tax agent

Whilst the accountant and tax agent can be
expected to have a higher level of knowledge on
Capital Allowances than other property
professionals, there is often the problem that the
accountant does not learn about the sale until
after the event. This can mean that the seller is
left exposed to a potential claw back of Capital
Allowances when the disposal value needs to be
negotiated with HMRC. Even if the seller has
not claimed Capital Allowances, the opportunity
to make a later claim, or to extract some value
from the buyer may pass without action. It is,
therefore, vital that the accountant has the
correct procedures in place to capture the
necessary information from the client to enable
tax planning rather than just tax compliance.

Tax planning

Whether or not the seller has claimed Capital
Allowances, there will be some significant
opportunities to save tax provided that the tax
agent is involved in the sale process. If a Capital
Allowances claim has not been made, then the
seller can still reserve the ability to make a claim
after the sale provided that a Section 198 election
is properly executed and provided in the contract.
In cases where the seller will make a loss on the
sale, there will be scope for adding value for both
the seller and the buyer by electing at the highest
value possible.

Where the property is held in a company as the

single asset, there will be the opportunity to
accelerate the Capital Allowances by a cessation
of business. This can be particularly useful if the
sale is going to generate a capital gain, as the
balancing allowance resulting from cessation can
be used against the gain, with any balance being
absorbed via group relief. If the seller is an
income tax payer, then the situation is more
complicated, but the ability to accelerate the
allowances still exists, particularly if the property
owner is a partnership.

property. Without such an election, the seller would
need to bring into account a disposal value for plant
and machinery based on a just apportionment of the
sale price in accordance with CAA 2001, Section
562. This would invariably result in the seller having
some, if not all, of the allowances clawed back with
a negative tax consequence.

The property solicitor should also be mindful of the
fact that a figure for plant and machinery stipulated
in the sale contract is not binding on HMRC unless
there is also a Section 198 election supporting the
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Typical upper and lower ranges for different
building types are given below (please note, this
also shows the different rates of allowances
attracted by the different pools; ie. 20% main pool
and 10% special pool items)

Sale of lesser interest

The sale of a lesser interest is the only effective
way for the property seller to retain the ability to
continue claiming industrial building allowances,
hotel allowances or enterprise zone allowances on
the building itself. Since 21 March 2007 the sale
of a lesser interest, however, is not necessary to
avoid claw-back of industrial building allowances
or hotel allowances. The property seller now
simply passes on the unclaimed industrial building
allowances or hotel allowances to the buyer.
Claw-back, however, is still relevant for enterprise
zone allowances and therefore, the sale of a lesser
interest will still be necessary.

Interaction with Capital Gains Tax

There is no interaction between Capital
Allowances and capital gains tax unless the
property is sold at a loss, or the items of plant and
machinery on which Capital Allowances have been
claimed represent wasting assets. Plant and
machinery fixtures are never wasting assets. In
accordance, therefore, with the Taxation of
Chargeable Gains Act 1992, (TCGA 1992) Section
44(1), the amount of capital gains tax is not
affected by Capital Allowances claimed on plant
and machinery fixtures when a property is sold at a
profit.

Basically, the seller can claim plant and machinery
allowances, sell the property, retain the allowances
via a Section 198 election and still get the full
benefit of the cost of the plant and machinery
fixtures within the capital gains tax computation.
The seller, therefore, gets double tax relief on the
cost of the plant and machinery fixtures. This very
important fact is still not widely appreciated by
accountants and tax agents.

When the property is being sold at a loss, the
interaction of Capital Allowances and capital gains
tax should be considered. As any retained Capital
Allowances will be deducted from the capital loss
in accordance with TCGA 1992, Section 44(7), the
seller should not seek to retain any Capital
Allowances, unless the Capital Allowances
claimed are significantly higher than the capital
loss. See also the ‘tax planning’ section overleaf.

Long Funding leases

Where the seller has leased plant and machinery
on a long funding lease and as a result has
claimed depreciation, rather than Capital
Allowances, there will still be a disposal value
calculation necessary on the sale of the relevant
plant and machinery with associated tax
consequences for the seller. The method of
calculating the disposal value will depend on the
nature of the plant and machinery covered by the
long funding lease. This area is very much
concerned with valuation and as a consequence is
likely to be outside of the expertise of the
accountant and tax agent.

For further advice concerning any of the issues
raised in this briefing, please contact one of our
key individuals detailed overpage, or alternatively
call our helpline on 0800 526262. Information on
other property tax related topics can also be found
on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated June 2010, information contained in this document may not be comprehensive or reflect individual circumstances or

may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.



