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CAPITAL ALLOWANCES AND PROPERTY
SALES

Introduction

If a property owner is considering the sale of a property, then it is
essential that certain steps are taken before the sale in order to retain
the tax savings that have been enjoyed as a result of claiming Capital
Allowances. The sale of a property, without properly considering
Capital Allowances can result in higher taxation and a lost opportunity
for the property owner. Even if the property owner has not claimed
Capital Allowances when the sale is proposed, there will still be an
opportunity to make a claim after the sale, or to attempt to extract
some value for the allowances from the buyer, provided that the
necessary action is taken prior to contracts being exchanged.

Plant and machinery allowances

If the property owner has made a claim in respect of the plant and machinery
fixtures within a property, then a disposal value will need to be brought into account
by the property owner when the property is sold. In the absence of an election in
accordance with the Capital Allowances Act 2001 (CAA 2001) Section 198 (see
below), the property owner will be required to bring in a disposal value in
accordance with CAA 2001, Section 196. The disposal value in such cases will be
arrived at by apportioning the sale proceeds for the property, in much the same way
as for calculating expenditure incurred on plant and machinery fixtures in
accordance with CAA 2001, Section 562 when a property is acquired. (Refer to
‘Property Owner - Buy’ section of the website).

The disposal value based on an apportionment of the sale price is likely to equate to
the cost incurred by the property owner in cases where the property is sold at a
profit, subject to the effect of the variables within the apportionment formula that is
generally adopted to satisfy HM Revenue & Customs (HMRC). Under no
circumstances can the disposal value of the plant and machinery exceed the cost
incurred by the property owner. If the disposal value is higher than tax written-down
value (TWDV) at the time of sale, then the property owner will essentially be
repaying some of the allowances previously claimed. In cases where the disposal
value is higher than the balance of the plant and machinery pool, the property owner
will suffer a balancing charge equal to the excess. The effect of a balancing charge
is that the property owner is taxed on profits not received, with the obvious negative
cashflow consequences.



Section 198 election

The property owner can avoid the negative effects of
having to bring into account a disposal value for plant and
machinery fixtures in excess of TWDV by agreeing a
more tax advantageous disposal value with the buyer via
a Section 198 election. The election is used to adopt an
‘alternative apportionment’, rather than the normal
apportionment method used for Section 196. The
disposal value detailed in the election will be binding on
the buyer and HMRC, so the property owner secures tax
certainty on the sale of the property.

By agreeing a Section 198 value below TWDV, the
property owner can effectively carry on claiming Capital
Allowances after the property has been sold. This
mechanism can also be used to allow the property owner
to make a Capital Allowances claim after the property has
been sold, where no claim has been made beforehand.

It is important to note that only a Section 198 election can
fix an alternative apportionment. An apportionment to
plant and machinery fixtures within the sale contract is
worthless unless it is supported by an election, because
only an election is binding on HMRC. It is also vital that
the election is prepared in accordance with the
requirements of Sections 200 and 201, otherwise the
election may not be valid. In addition, where the property
owner has claimed Capital Allowances on integral features
and/or long life assets, the purchaser will require the
elected amount to be split between the respective 10%
and 20% pools. This will obviously involve another aspect
to the negotiations between the property owner and the
prospective buyer.

Sale of lesser interest

Another way that the property owner can avoid claw-back
of Capital Allowances on the sale of a property is by
selling an inferior land interest. If the property owner sells
a lesser interest, retaining the superior interest under
which a Capital Allowances claim has been made, the
sale will not be treated as a disposal for Capital
Allowances purposes and the property owner can
continue to claim allowances as if no sale had been
made.

The sale of a lesser interest is the only effective way for
the property owner to retain the ability to continue
claiming industrial building allowances, hotel allowances
or enterprise zone allowances on the building itself.
(Refer to ‘Property Owner - Buy’ section of the website for
more details on these allowances). Since 21 March 2007,
however, the sale of a lesser interest is not necessary to
avoid claw-back of industrial building allowances or hotel
allowances.

Capital Allowances and property sales - 2

The property owner now simply passes on the unclaimed
industrial building allowances or hotel allowances to the
buyer. Claw-back is still relevant, however, for enterprise
zone allowances and therefore, the sale of a lesser
interest may still be necessary.

Interaction with Capital Gains Tax

There is no interaction between Capital Allowances and
capital gains tax unless the property is sold at a loss, or
the items of plant and machinery on which Capital
Allowances have been claimed represent wasting assets.
Plant and machinery fixtures are never wasting assets. In
accordance with the Taxation of Chargeable Gains Act
1992, (TCGA 1992) Section 44(1), the amount of capital
gains tax is, therefore, not affected by Capital Allowances
claimed on plant and machinery fixtures when a property
is sold at a profit.

The ramifications of the above paragraph are very important
for the property owner to understand. Basically, the property
owner can claim plant and machinery allowances, sell the
property, retain the allowances via a Section 198 election and
still get the full benefit of the base cost of the plant and
machinery fixtures within the capital gains tax computation.
The property owner, therefore, gets double tax relief on the
cost of the plant and machinery fixtures. This very important
fact is still not widely appreciated by property owners.

When the property owner is selling a property at a loss, the
interaction of Capital Allowances and capital gains tax
should be considered. As any retained Capital Allowances
will be deducted from the capital loss in accordance with
TCGA 1992, Section 44(7), the property owner should not
seek to retain any Capital Allowances unless the Capital
Allowances claimed are significantly higher than the capital
loss. There will also be tax planning and other
opportunities to consider if a capital loss is incurred. For
example, it may be possible for the property owner and
prospective buyer to agree to an arrangement whereby
both parties benefit from the property owner taking certain
steps to make higher Capital Allowances available to the
buyer.

Chattels

The Capital Allowances rules and other tax legislation
concerning chattels is completely different to that for plant
and machinery fixtures. Information on the tax issues
involving chattels is provided elsewhere on this website.

For further advice concerning any of the issues raised in
this briefing, please contact one of our key individuals
detailed overpage, or alternatively call our helpline on
0800 526262. Information on other property tax related
topics can also be found on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated June 2010, information contained in this document may not be comprehensive or reflect individual circumstances or
may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.




