00O
00O
00O
00O
00O
00O
00O
00O
00O
(elNe)

00O
00O
00O
00O
00O

KEY CONTACTS

Tim Beresford
0121 710 1333
tim.beresford@
davislangdon.com

Rachel S anders
020 7061 7141
rachel.sanders@
davislangdon.com

Michael Murray
0131 550 9473
michael.murray@
davislangdon.com

David Rees

023 8068 2801
david.rees@
davislangdon.com

John Goldrick
0161 819 7646
john.goldrick@
davislangdon.com

[o)Ne)

(@) (0]
00O
00O
00O
00O
00O

CAPITAL ALLOWANCES AND LAND
REMEDIATION RELIEF ON CONSTRUCTION
WORKS BY PROPERTY DEVELOPERS

Introduction

Traders/developers are unable to claim Capital Allowances on
property construction because they do not incur capital
expenditure. Developers, however, can affect the level of Capital
Allowances available to property investors by the way they
structure certain lease incentives. Developers can benefit from tax
relief for expenditure incurred on the remediation of contaminated
land. This relief is still not widely understood and many
developers may be paying too much tax as a result of not
recognising all the qualifying expenditure. Furthermore, land
remediation relief can be valuable, even when the developer is
trading at a loss.

Capital Allowances - contributions to fitting out w orks

It is quite common for a developer to either grant a rent free period, or
contribute to fitting out works (or to use a combination of both incentives) to
secure a tenant. There are no Capital Allowances implications as far as a rent
free period is concerned, but the way that the developer contributes to fitting
out works can be crucial to the Capital Allowances available to the property
investor who acquires the completed development.

When a property investor acquires a property, Capital Allowances will
generally be available to the property investor in respect of the plant and
machinery fixtures within the property, in accordance with the Capital
Allowances Act 2001 (CAA 2001), Section 181. Where, however, a tenant,
incurs expenditure on fitting out works that includes plant and machinery
fixtures, the tenant (rather than the landlord) will have entitlement to the
Capital Allowances in respect of the plant and machinery fixtures forming part
of the tenant’s works. The fact that a developer has partly paid for the plant
and machinery fixtures by contributing to the cost of the tenant’s works will not
result in any entitlement to Capital Allowances on such plant and machinery
fixtures passing to the property investor. In accordance with CAA 2001,
Section 176, the tenant’s leasehold interest in the property will result in no
Capital Allowances being available to the property investor in respect of the
developer’s contribution. Furthermore, in accordance with CAA 2001, Section
532, the tenant will not be able to claim Capital Allowances in respect of the
developer’s contribution expenditure. The entitlement to Capital Allowances
in respect to the developer’s contribution is, therefore, lost.
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The above overleaf can be avoided if the
developer targets the contribution so that it covers
complete items of plant and machinery, rather than
just contributing generally to the tenant’s overall
expenditure. If the developer pays for the whole
cost of certain plant and machinery fixtures
forming part of the tenant’s works, then CAA 2001,
Section 176 will not cause a problem as the tenant
will not have incurred any expenditure on the items
concerned. The property investor will then be able
to claim Capital Allowances for the plant and
machinery fixtures covered by the developer’s
contribution in accordance with CAA 2001, Section
181.

Land remediation relief - the basics

The Finance Act 2001, Schedule 22, introduced
tax relief for companies in respect of capital or
revenue expenditure on the remediation of
contaminated land. The relief is given at the rate
of 150% of the relevant expenditure, when it is
recognised on the balance sheet of the company
incurring the expenditure. This means that the
relief is available for capital expenditure in the year
that it is incurred, but is not available to a
developer incurring revenue expenditure until
either the property is sold, or the expenditure on
stock is written down to net realisable value.

Land remediation relief is only available to
companies in respect to the remediation of land in
the UK and the developer must not be the
contaminator, nor be connected to the
contaminator. The relevant expenditure for land
remediation relief will depend on whether the
developer incurs the remediation expenditure
directly, or via a specialist contractor. Any subsidy
received by the developer in respect of the
contamination will also affect the level of relief
available.

The impact on development returns

When considering a development proposition, the
tax relief can be factored in to give an adjusted
gross profit calculation. This might show a
previously marginal site to be viable, or may simply
show a significant increase in the development
return.

In the following example, the developer may not
have proceeded with the site with an anticipated
return of just 4%, but once the land remediation
tax relief is factored in the adjusted gross profit
rises to 22%.

Timing of the claim

In the case of capital expenditure, land remediation
relief will be available in accordance with the self-
assessment time limits, i.e. a claim must be made
within two years of the end of the financial period in
which the expenditure is incurred. Developers
incurring revenue expenditure on trading stock,
however, have significantly more scope to make a
land remediation claim on historic expenditure.

In accordance with the Finance Act 1998, Schedule
18, paragraph 51, a company is able to claim relief for
an error or mistake in a tax return, which resulted in
an excessive assessment at any time up to six years
after the end of the financial period to which the
return relates. This time limit has been reduced to
four years by the Finance Act 2008, Section 118(1)
and Schedule 39, paragraphs 37 and 45. A claim for
land remediation relief may now be made for
expenditure that was incurred outside of the self-
assessment time limit of two years. This could now
provide a very valuable opportunity to developers
who failed to take advantage of land remediation
relief when they incurred the relevant expenditure
several years ago.

Payable tax credit

In cases where the developer is unable to claim
land remediation relief because of insufficient
taxable profits, the entitlement to the relief can be
surrendered for a monetary payment from HM
Revenue and Customs. This payment will be
equivalent to 16% of the land remediation relief.
The payable tax credit is, therefore, significantly
less than the tax saving from claiming the relief.
In such cases it will be prudent for the developer to
compare the value of the payable tax credit with
the net present value of the tax relief, based on
assumptions as to future profitability.

For further advice concerning any of the issues
raised in this briefing, please contact one of our
key individuals detailed overpage, or alternatively
call our helpline on 0800 526262. Information on
other property tax related topics can also be found
on our website at:
http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy at time of publication, dated June 2010, information contained in this document may not be comprehensive or reflect individual circumstances or
may be subject to subsequent revision and legislative changes. Recipients should therefore not act on any information without seeking professional advice.




