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MACO - AN OPENING FINALLY CLOSES

Introduction

Since the decision in Bestway (Holdings) Ltd -v- Cuff (1998)
went against the taxpayer, the scope for claiming industrial
building allowances (IBAs) has been significantly reduced.
The success of Maco Door and Window Hardware (UK)
limited (Maco) at the Court of Appeal in June 2007 looked to
have reintroduced an opening in the legislation, through
which many taxpayers would have been able to benefit.
Unfortunately, the House of Lords on 30 July 2008
overturned the earlier decision and the opening for Maco
and other taxpayers has been firmly closed.

It is well known that industrial buildings used for certain categories of
trades, such as manufacturing or processing, qualify for IBAs. There are
other trade categories, however, that also qualify for IBAs, including
transport undertakings and storage. Generally, transport undertakings
do not present a problem in the identification of a qualifying trade, but
storage is often not so straight forward.

It would be incorrect, however, to give the impression that the Maco case
was all about ‘storage’, because it was not. Rather, it was about the
meaning and application of the legislation concerning ‘part of a trade’.

Background

The trade of Maco is that of an importer and distributor of products
manufactured by Mayer, its Austrian parent company. The products are
hardware (such as locks, handles and hinges) to be fitted to a wide
range of pvc doors and windows produced by other manufacturers.
Maco purchases its stock from Mayer and sells it (either to wholesale
distributors or direct to manufactures of doors and windows) as principal,
not as agent. For several reasons, Maco has to hold large and varied
stocks at its warehouse. It is this ‘storage’ of its goods that Maco
claimed to be ‘part of a trade’ that qualified for IBAs.

As this case concerns expenditure that pre-dates the Capital Allowances
Act 2001 (CAA 2001), the references throughout the case are to the
Capital Allowances Act 1990 (CAA 1990). CAA 1990, Section 18(2)(f)(i)
provides that a building or structure will qualify for IBAs if it is in use “for
the purposes of a trade that consists in the storage of goods or materials,
which are to be used in the manufacture of other goods or materials”.
This is now included at CAA 2001, Section 274.
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Following on from the above, CAA 1990, Section 18(2)
states “The provisions of subsection (1) above shall
apply in relation to a part of a trade or undertaking as

they apply in relation to a trade or undertaking ....".
This is now included at CAA 2001, Section 276.

Maco claimed that as part of its trade was the storage
of its products, which are to be used in the
manufacture of windows and doors, the expenditure
incurred on the construction of its warehouse should
qualify for IBAs. The Inland Revenue, on the other
hand, contended that the Bestway case confirmed that
to qualify for IBAs, the storage would need to be a
separate trade.

Part of a trade

It was accepted by Maco that it does not carry on a
trade ‘which consists in the storage’ of goods. Storage
of its goods over the period between purchase and
sale is an essential part of Maco’s trade, but is not a
trade on its own account.

Maco believed, however, that the precedents set in
Saxone Lilley & Skinner Ltd -v- IRC (1967) and
Kilmarnock Equitable Co-operative Society Ltd -v- IRC
(1966) supported its contention, that as long as there
are two or more parts of a trade and one part, whilst
not in itself a trade, when considered under Section
18(2), that part of the trade qualifies under Section
18(1). It was also contended by Maco that up until the
decision by Lightman J in the Bestway case, the Inland
Revenue accepted that ‘part of a trade’ in Section
18(2) could consist of an activity that was not a trade in
itself.

The Inland Revenue, on the other hand, relied largely
on the approach adopted by Lightman J in the Bestway
case, citing Rowlatt J in Graham -v- Green (1925) as
follows:

"a conception of a trade... differs in its nature, in my
judgment, from the individual acts which go to build it
up, just as a bundle differs from odd sticks. You may
say, | think, without an abuse of language, that there is
something organic about the whole, which does not
exist in its separate parts”.

The decision

The arguments put up on both sides are extremely
persuasive. On the one hand, the argument
supporting Maco’s position is based on the contention
that the natural meaning of Section 18(2) is that ‘a part
of a trade’ is an element, not itself a trade. Lord Scott
of Foscote concluded: “If it had been the intention of
the legislature to limit the scope of subsection (2) to
composite trades, it seems to me very odd that the
reference in the subsection was to ‘a part of a trade’,
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language which indicates to my mind an activity which
is part of a trade, but is not itself a trade”.

Lord Scott also stated that the decision in the
Kilmarnock Equitable Co-op case provided the
strongest authority in support of his view. He set out
the logic of this assertion as follows:

"It should not be a matter of surprise that the Revenue
did not, in the Kilmarnock Equitable Co-op case take
the composite trade point. Consistently from the
enactment of Section 8 of the Income Tax Act 1945,
which was in materially the same terms as Section 18
of the 1990 Act, until the decision of Lightman J in
Bestway (holdings) Ltd v Luff in 1998, the Revenue
appear to have accepted that a ‘part of a trade’ in
Section 18(2) could consist of an activity that was not a
trade in itself. The suggestion that great complications
and uncertainties would follow if your Lordships were
to uphold the Court of Appeal’s decision in the present
case and confirm the Revenue’s pre-Bestway practice
is, in my opinion, shown to be mistaken by the history.
There has not been a spate of cases where uncertainty
as to the nature of the activity that could constitute a
‘part of a trade’ for Section 18(2) purposes has caused
problems. Successive Chancellors of the Exchequer,
from 1945 onwards, have not thought it necessary to
introduce amending legislation to confine the scope of
sub (2) to composite trades”.

On the other hand, the Inland Revenue’s position,
supported by the majority of the Lords, is that
subsection (2) requires that paragraph (f)(i) be applied
to Maco’s storage activity without qualification. As
Maco does not have ‘a trade which consists of the
storage’ of goods, paragraph (f) cannot apply. Lord
Walker of Gestingthorpe considered that there was a
‘composite trade’ in the Kilmarnock case and he also
pointed out that in the Saxone case there was only one
trade and that was storage. Neither of the precedents,
therefore, largely relied upon by Maco provided any
support for the company.

In reaching the above conclusion, Lord Walker
reiterated the following statement made by Lawrence
Collins LJ when the Maco case was before the Court of
Appeal the previous year:

"The gist of the decision in Kilmarnock is that the
relevant trade for the purposes of Section 18(1) was
assumed to be processing and packing and that the
effect of Section 18(2) was to make that part of
Kilmarnock’s overall trade a qualifying trade for the
purpose of Section 18(1)(e). | do not consider that it is
authority for Maco’s case that it is not necessary for
part of the trade under Section18(2) to be a qualifying
trade under Section 18(1)".
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Lord Walker also decided that “difficulties relating to composite trades
seem relatively trivial compared with the prospect of any business that
owns a van or lorry claiming to have a transport undertaking which is part
of its trade.” He went on to conclude that “the balance of any argument on
complication seems to me to come out decisively in favour of the
Revenue”.

Conclusion

So where does Maco leave us now? Well, unless one is dealing with a
composite trade, there does not appear to be any legal basis for making an
IBA claim on part of a trade. Trades, therefore, such as that of building
merchants that were considered IBA qualifying prior to Bestway, are firmly
‘no go’ areas. With the phasing out of IBAs, the Maco case will cease to
have any significance after April 2011. In the meantime, however, IBA
claims made on the basis that part of a trade qualifies, should only be
made with extreme caution.

This is a highly complicated area and therefore, for peace of mind (and
avoidance of interest and possible penalties) the services of a Capital
Allowances specialist would be well worth contemplating before formulating
any IBA claim.

For further advice concerning any of the issues raised in this briefing, please
contact one of our key individuals detailed overpage, or alternatively call our
helpline on 0800 526262. Information on other property tax related topics can
also be found on our website at http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy, information contained in this case study may not be comprehensive and recipients should not act upon it without seeking professional advice.



