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ANNUAL INVESTMENT ALLOWANCE
GUIDE TO RESTRICTIONS

Introduction

The Finance Act 2008, Schedule 24, introduced the concept of an
Annual Investment Allowance (AIA) for all types of business,
irrespective of size or whether the business is in the form of a sole
trader, a partnership or a company. The new legislation has been
incorporated into the Capital Allowances Act 2001 (CAA 2001).

The AIA is given at 100% for expenditure on long life assets, integral features or
general plant (or any combination) up to an amount of £50,000 for a twelve month
period. Where the accounting period of the business is longer or shorter than twelve
months, then the AIA is adjusted pro-rata. The AlA is given against expenditure
incurred in the relevant chargeable period. The balance of expenditure in excess of
the AlA limit is added to the relevant pool for writing-down allowance. An AlA is not
available against the balance of a pool carried forward, but rather against new
expenditure, just like the old first year allowance that it replaces. It is available for
expenditure incurred from 1 April 2008 for corporation tax and 6 April 2008 for
income tax.

It should be noted that the AIA is targeted at small businesses that do not spend much
more than £50,000 a year. Unlike the old first year allowance that it replaced, the AIA
effectively caps the amount available for relief at 100% and new rules have been
introduced to prevent multiple AIA claims by more than one business, company or group
of companies under common control. These restrictions are the subject of this paper,
which seeks to simplify the relevant legislation.

Basic conditions

Qualifying expenditure for AIA is set out at CAA 2001, Section 38A, which states
that a qualifying person is an individual, partnership or company. It should be noted
that as Section 38A(4) specifies that the effect of Section 12 should be disregarded
(time that a qualifying activity starts to be carried on) an AlA is available irrespective
of whether or not the business of the person, partnership or company has
commenced. The exclusions for certain types of expenditure (such as cars or plant
and machinery leased on a long funding lease) are set out at Section 38B. The
basis of entitlement is then set out at Section 51A, which states that the maximum
AlA is £50,000 for a twelve month period. So at this point we know that a person,
partnership or company is entitled to a maximum AIA of £50,000. Notwithstanding
this basic provision, Section 51A(10)(a) states that the basis of entitlement to AlA is
subject to the restrictions set out at Section 51B to 51N.

Restriction on a company or group

The AIA rules relating to a single company or group are very straight forward.
Just like a person, they are only entitled to a single AIA. This is set out by
Section 51B for a company and Section 51C for a group. Irrespective, therefore,
of how many businesses are conducted by a company, or how many companies
constitute a group, a company or group of companies can only claim one AlA.



The company or group can decide how to allocate its AIA
as it thinks best. Where the restrictions start to get
complicated is when more than one company, or group of
companies are under common control.

Companies or groups under common control

Two or more companies, or two or more groups of
companies are treated as under common control for
Section 51D or Section 51E if they are controlled by the
same person and are related to each other. If Section 51D
or Section 51E applies, then the companies or groups will
only be entitled to a single AlA.

The meaning of control is set out at Section 51F and refers
to Section 57(2), which basically accords control to a
person with over 50% of the shares, or over 50% of the
voting rights at the end of the chargeable period. It should
be noted that this is not as wide as the definition for
‘connected persons’ or ‘associated company’, neither of
which applies for AIA purposes.

Two or more companies or groups of companies are
related to each other, if one or both of the following
conditions are met in the financial year of any of the
respective companies:

(&) The shared premises condition.
(b) The common activities condition.

If one company (C1) is related to another company (C2),
then C1 is treated as related to any other company that is
related to C2. Also, if a group of companies (G1) is
related to another group of companies (G2), then G1 is
also related to any other group that is related to G2.
Furthermore, G1 is related to G2 if any of the companies
within G1 is related to any of the companies within G2.

The shared premises condition

The shared premises condition, as set out at Section
51G(5), is met in relation to two companies in a financial
year if, at the end of the relevant chargeable period of one
or both of the companies, the companies carry on
qualifying activities from the same premises.

The common activities condition

The common activities condition, as set out at Section
51G(6), is met in relation to two companies in a financial
year if a common qualifying activity of both companies
represents more than 50% of the turnover of each
company. Common qualifying activities are defined as
activities within the same NACE classification. NACE
classification means the first level of the common
statistical classification of economic activities in the
European Union established by Regulation (EC) No
1893/2006 of the European Parliament and the Council of
20 December 2006 (as that Regulation has effect from
time to time).
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Qualifying activities under common control

The previous restrictions related to companies or groups
of companies under common control. There are further
restrictions, as set out at Section 51H to Section 51J, in
respect of unincorporated businesses. Section 51H
applies in relation to two or more qualifying activities
which, in a tax year:

(a) are carried on by a qualifying person other than a
company;

(b) are controlled by the same person, and
(c) are related to one another.

If two or more qualifying activities are under the common
control of a person, other than a company, then that
person is only entitled to a single AlA in respect of the
qualifying activities. Qualifying person means an
individual, or a partnership made up solely of individuals,
as set out at Section 38A(3).

The meaning of control for unincorporated businesses is
set out at Section 511 and states that the unincorporated
business is controlled by the person who carries on the
business. If the business is controlled by a partnership,
then the business is treated as controlled by the person
who controls the partnership at the end of the tax year.
The definition of control for a partnership is set out at
Section 574(3) and basically accords control to the person
with the right to over 50% of the assets, or over 50% of
the income of the partnership.

Where the qualifying activities are carried on by more
than one person, then those persons are only entitled to a
single AIA between them. As was the case for companies
and groups, the person or persons carrying on the
qualifying activities may allocate the annual investment
allowance to the relevant AlA qualifying expenditure as
the person or persons think fit.

Section 51J states that two or more qualifying activities
are related to each other if one or both of the following
conditions are met in the tax year:

(a) The shared premises condition.
(b) The common activities condition.

The above conditions are the same for unincorporated
businesses as they are for companies.
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Summary

It should be clear from the above that a person, partnership, company or group of
companies is only ever entitled to one single AIA. If a person or partnership controls
more than one unincorporated business, company or group of companies, then
whether those commonly controlled entities will give rise to a single AlA, or more
than one AIA will depend on whether the entities are related to each other, as
defined earlier in this paper. An example follows at the end of this paper for
illustrative purposes.

Finally, irrespective of the length of the chargeable period of one or more
qualifying activities or companies, the maximum AIA will always be £50,000 for
a twelve month period. Sections 51K to 51N set out quite complicated rules for
calculating an AlA for shorter and longer qualifying periods where the AIA
restrictions apply. These rules are probably aimed at possible avoidance
schemes. It seems a lot simpler to work on the basis that either one or more
AIA will be available and each AIA, whether apportioned between various
different entities or not, can never be more than £50,000 for any 12 month
period.

Example

A client organisation ‘CO’ consists of two groups of companies, ‘G1’ and ‘G2’
Both groups are controlled by the members of a family and one family member
owns over 50% of the shares in both groups. Group G1 consists of ten
companies, each holding a single investment property, plus two property
trading companies. The group is run from a day to day operational point of
view from an office in central London. Group G2 consists of three residential
property development companies (house builders) and they are run from an
office in Oxford.

All the companies in both G1 and G2 have a registered address in Milton Keynes.
It should be noted, however, that for the purposes of Section 51G(5), the shared
premises condition is based on the address where the qualifying activities are
performed, not where the companies are registered. For the purposes of Section
51G(6) no company within G1 is related to any company within G2 as there is no
company in both groups with more than 50% of its turnover generated by the
same NACE classification of activities. Property investment and property trading
fall under Class 68 ‘real estate activities’, whereas house building falls under
Class 41 ‘construction’.

Whilst both G1 and G2 are under common control, they are not classed as related to
each other as neither the shared premises condition, nor the common activities
condition is met. One AIA will, therefore, be available to G1 and another AIA will be
available to G2. So CO is able to claim a total of two AlA.

It is important to note that the definition of ‘connected persons’ as set out at Section
575 does not apply for the purposes of AIA. In the above example, therefore, if no
family member held a controlling interest in both G1 and G2, then the two groups
would not be regarded as being under common control. It would not then be
necessary to test whether the groups were related (under the shared premises test
and the common activities test), because s51D only applies to groups under
common control and related to each other.

For further advice concerning any of the issues raised in this briefing, please contact
one of our key individuals detailed overpage, or alternatively call our helpline on
0800 526262. Information on other property tax related topics can also be found on
our website at http://bankingtaxfinance.davislangdon.com.
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Whilst every effort has been made to ensure accuracy, information contained in this case study may not be comprehensive and recipients should not act upon it without seeking professional advice.



